
 
 
 
November 13, 2020 

 
 
John Fowler, Executive Director 
The President’s Advisory Council on Historic Preservation 
401 F Street NW, Suite 308 
Washington, DC 20001 
via email to jfolwer@achp.gov  

 
RE: Council NHPA §106 Compliance Review Pursuant to 36 C.F.R. §800.9(a) for the Proposed 
Resolution Copper Mine and Southeast Arizona Land Exchange Undertakings 

 
Dear Executive Director Fowler: 
 

As the co-founder and spokesperson of the Apache Stronghold, and as an enrolled 
member and former Chairman of the San Carlos Apache Tribe (“Tribe”), I write to request that this 
letter be given due consideration and be made a part of the administrative record in the National 
Historic Preservation Act (“NHPA”) Section 106 process in the proposed Resolution Copper Mine 
and Southeast Arizona Land Exchange (the “Undertakings”).  
 

We hereby acknowledge and incorporate by reference the words of advice and warning 
offered to you and other federal and state historic preservation officials and responsible parties 
by the respected Apache elder, White Mountain Apache Tribe Cultural Resource Director, Ramon 
Riley, in his November 9, 2020 open letter to U.S. Federal Government Trustees and Tribal 
Leaders, “Subject: Proposed Resolution Copper Mine and Land Exchange Impacts on First 
Amendment and Human Rights to Religious Freedom, Exercise and Beliefs.” Further, we 
reference Director Riley’s letter of September 11, 2020 and request that Director Riley’s letters be 
made part of the administrative record in the Undertakings’ NHPA Section 106 process. Copies 
of Director Riley’s letter are attached. 
 

This correspondence and the Council’s ongoing agency compliance review pursuant to 36 
C.F.R. § 800.9(a) comes at an ideal time. It is apparent that the U.S. Forest Service (“USFS”) 
seeks to execute a flawed programmatic agreement (“PA”)(“version 8” of July 27, 2020) to 
conclude the NHPA Section 106 process for the proposed above-referenced Undertakings.  
 

It is also apparent that USFS does not intend to consult with tribes, the Apache Stronghold, 
the public, or other consulting parties on any sort of consistent or transparent basis. Indeed, USFS 
appears unable or unwilling to establish required measures to avoid and minimize adverse effects 
to historic properties adversely affected by the Undertakings. USFS has thus far dodged its duties 
and legal obligations to consider our human rights and constitutional rights to the free exercise of 
our Apache religion and our religious beliefs within our traditional land, especially our Chi’chil 
Biłdagoteel (“Oak Flat”) religious place and National Register District, all of which is targeted for 
deliberate and forewarned destruction by the proposed mining. 
 

We also want to be sure that the Council understands that the Tribe’s detailed review of 
that July 27, 2020 “version 8” of the PA, and the Tribe’s September 3, 2020 letter by Chairman 
Terry Rambler to Tonto National Forest Supervisor Neil Bosworth, were both produced under an 
unnecessary and suddenly short deadline set on us by USFS after eight months of undue and 
unexplained USFS delays. The Tribe’s official review of the PA has made clear to our Tribe’s 
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17,000 members that our USFS federal trustee appears unwilling to properly consult with affected 
tribes, our organization, other consulting parties, and the public regarding necessary remedial 
changes to the version 8 draft PA.  
 

We note with appreciation, the Council’s perspective regarding the fundamental 
inadequacies of PA version 8, as expressed in the September 15, 2020 comments on that PA 
draft, to Supervisor Bosworth.  We especially appreciate Dr. McCulloch’s reminder to Supervisor 
Bosworth of the Council’s July 23, 2020 Guidance, “Section 106 and Coronavirus Impacts.”1 We 
strongly support the Council’s recommendation in the September 15, 2020 letter concerning the 
Forest Service’s lack of a transparent Section 106 schedule and framework: 

 
“…we recommend the TNF now move rapidly to clarify its remaining schedule and 
framework moving forward to conclude the Section 106 process as it addresses 
the concerns noted below and the comments provided by other consulting parties. 
This summation should include milestones for any future consultation meetings 
and for providing responses to existing comments.” 
 
The USFS’ misconduct of the Section 106 process to date spotlights lack of transparency 

and disregard of core responsibilities under the Section 106 regulations at 36 CFR Part 800. Given 
our experiences with the USFS—especially mistreatments of our other sacred traditional cultural 
properties, most particularly Dził Nchaa Si’an (“Big Seated Mountain” aka “Mount Graham”) and 
Dził Cho (San Francisco Peaks)—this systemic misconduct has continued to proceed despite our 
attempted corrections, for decades.  

 
USFS officials now attempt, once again, to ignore their lawful obligations to consider the 

integrity, the cultural and religious significance of affected Apache and regionally shared Native 
American historic and traditional cultural properties.  The USFS’ failures include dereliction of 
legal requirements to develop and evaluate feasible alternatives or modifications to the 
Undertakings—such as alternative methods of mining, earth surface conservation, and disposal of 
mine wastes—that could avoid, minimize, or mitigate adverse effects to our historic and traditional 
cultural properties and corresponding effects the Undertakings to our cultures and sacred places.  

 
USFS has most especially failed to meet its obligations to consider the Chi’chil Biłdagoteel 

National Historic District (“Oak Flat”), the complex of sacred sites targeted by and already suffering 
adverse effects from, these disrespectful, controversial and harmful Undertakings. Given that the 
elected method of copper mining enabled by the proposed land exchange would obliterate Chi’chil 
Biłdagoteel via massive, landscape-scale earth surface subsidence and dewatering, the Council 
and other signatories stand on the verge of complicity in deception—by USFS the Undertakings’ 
Resolution Copper proponent, the joint venture of Rio Tinto and Broken Hill Properties (“BHP”)—
to accept the fallacy of “the continued access to Oak Flat” as a “mitigation initiative.” 

 

 
1 One pertinent excerpt from that July 23, 2020 Guidance: 
 

Extraordinary circumstances in the current situation warrant case by case adjustments to this 
process. Specifically, the Section 106 deadlines for the response of State and Tribal Historic 
Preservation Officers, and Indian tribes and Native Hawaiian organizations (NHOs) that attach 
religious and cultural significance to historic properties affected by the undertaking, regardless of 
its location (collectively, states/tribes/NHOs), will be considered paused while, due to the COVID-
19 outbreak, an office is closed or work conditions are such that the states/tribes/NHOs are unable 
to carry out their Section 106 duties or statutory rights to consultation in a timely fashion (e.g., 
staff unavailability due to health reasons; restricted access to records; state or tribal laws 
requiring hard copy records; lack of Internet access or telework capabilities). The clock will 
resume once the conditions are no longer in effect. 
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That temporary offering is both short-lived and cruel because it would give us access to 
nothing but the reality of aggravated and compounded cumulative transgenerational pain and 
trauma, eternal reminders of profound disrespect and abuse by our “trustee,” to be entombed in 
a massive and agonizing crater of desecration where Chi’chil Biłdagoteel had existed, since time 
immemorial as a place of peace.  

 
 This is no different than Resolution Copper’s co-parent corporation Rio Tinto’s deliberate 

destruction of the Puutu Kunti Kurrama and Pinikura (“PKKP”) peoples’ sacred place and heritage 
site, Jukkan, in present-day Western Australia's Pilbara region earlier this year. That human rights 
abuse and deliberate desecration caused an “investor revolt” within Rio Tinto, forcing the 
resignation of multiple Rio Tinto executives, including CEO Jean-Sebastien Jacques. In the 
aftermath, Rio Tinto’s Board Chairman, Simon Thompson, declared:  
 

“What happened at Juukan was wrong. We are determined to ensure the 
destruction of a heritage site of such exceptional archaeological and cultural 
significance never occurs again at a Rio Tinto operation.” 2  
 
Jacques’ pledge seems to us dubious, at best. Just more empty words from strange people 

who would do anything to get what they want here. Rio Tinto gives every indication that it will 
continue, in defiance of its own policies and international law, to deny and stomp on essential 
human and Indigenous peoples’ rights to the land Resolution has targeted.  

 
USFS has avoided compliance with the Section 106 regulations despite multiple requests, 

including last year’s letters to USFS from the Arizona State Historic Preservation Office (“SHPO“) 
and the Council. To assure that the Council and other consulting parties are informed regarding 
the views of Apache Stronghold, we supplement the San Carlos Tribe’s comments on PA version 
8 with our review of concerns with the USFS’ attempted exercise of the Section 106 process so 
far.  

 
Our comments on procedural and content deficiencies in the Section 106 process for the 

Undertakings make clear that USFS has seriously compromised the process. The significance of 
Chi’chil Biłdagoteel, and Apaches’ long-running, highly publicized and internationally-reported 
defense of our sacred traditional cultural property on our aboriginal land, was well-known to both 
Rio Tinto and BHP, as well as the USFS, long before they successfully lobbied Senator John 
McCain, Representative Ann Kirkpatrick, and our other “trustees” to insert an 11th hour rider into 
the “must pass” Defense appropriations bill on the eve of a looming government shutdown in 
December 2014. 
 

We urge and advise that the Section 106 process be re-initiated with a transparent and 
detailed agenda, then conducted in proper conformance with regulations at 36 CFR §800, 
applicable USFS agreements and policies, and relevant memoranda and guidance documents of 
the Council and the U.S. Department of the Interior National Park Service.  

 

 
2 “Rio Tinto CEO, top executives resign amid cave blast crisis,” by Nick Toscano and Hamish Hastie, Sydney Morning 
Herald (September 11, 2020)(“Mr. Jacques, Mr. Salisbury and Ms. Niven – whose department oversees community 
relations – were last month stripped of $7 million of their 2020 bonuses after a board-led review found they had to bear 
some responsibility.”), https://www.smh.com.au/business/companies/rio-tinto-ceo-top-executives-resign-amid-cave-
blast-crisis-20200910-p55uf8.html .   
 
And see, e.g., “Grieving after Rio Tinto blast, Aboriginal owners fear Fortescue plans,” by Nick Toscano, Sydney 
Morning Herald (October 12, 2020)  https://www.smh.com.au/business/companies/grieving-after-rio-tinto-blast-
aboriginal-owners-fear-fortescue-plans-20201012-p564az.html . 
 

https://www.smh.com.au/business/companies/rio-tinto-ceo-top-executives-resign-amid-cave-blast-crisis-20200910-p55uf8.html
https://www.smh.com.au/business/companies/rio-tinto-ceo-top-executives-resign-amid-cave-blast-crisis-20200910-p55uf8.html
https://www.smh.com.au/business/companies/grieving-after-rio-tinto-blast-aboriginal-owners-fear-fortescue-plans-20201012-p564az.html
https://www.smh.com.au/business/companies/grieving-after-rio-tinto-blast-aboriginal-owners-fear-fortescue-plans-20201012-p564az.html
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Unless this is done, the Council may find that termination must be considered per 36 CFR 
§800.7, to preserve semblances of integrity in NHPA administration and oversight, to demonstrate 
fidelity to Federal Government Indian and public trust responsibilities, and to avoid further 
prejudices, undue burdens and harms to us, and violations of the legal, constitutional, and human 
rights of Apache people and other affected Native American tribal members.   

 
Defects In The Section 106 Process For The Undertakings 

 
The San Carlos Apache Tribe, on behalf of its members such as those of us who have 

assembled as Apache Stronghold, and most other consulting parties have been dutiful 
participants in the various Section 106 process attempts for the Undertakings since 2015. Our 
Tribe has allocated limited staff resources in efforts to protect Chi’chil Biłdagoteel and to assist 
USFS in meeting its statutory and regulatory obligations without infringing on our legal and human 
rights.  

 
Our Tribe sent many of our most respected elders to collaborate in the Ethnographic and 

Ethnohistoric Study of the Superior Area, a study mostly ignored by USFS. We participated in at 
least fifteen (15) USFS-sponsored meetings regarding the Undertakings. We submitted at least 
seven (7) substantive sets of comments on prior drafts of the PA and on documents prepared 
pursuant to the National Environmental Policy Act (“NEPA”).  

 
Other tribes, the Arizona SHPO, and the Council have been similarly diligent in assisting 

USFS in the proper conduct of the Section 106 process. The primary product of collective 
diligence on the part of the consulting parties, version 8 of the PA, combines failures to meet basic 
regulatory requirements with unorthodox attempts to use the PA to advance various corporate 
interests and other purposes not contemplated under the NHPA or its implementing regulations.  

 
The substantial investments by our Tribe and other parties, including the Council, in 

assuring legitimacy and improving the USFS’ faithless performance of its Section 106 duties, have 
yet to translate into adequate USFS performance. In particular, despite information and advice 
from consulting parties, USFS has failed to develop and evaluate alternatives or modifications to 
the Undertakings that could avoid or minimize adverse effects on historic properties. Neither has 
USFS explained its rationales for ignoring or discarding the information and advice that has been 
forthcoming from the consulting parties. USFS has yet to simply identify, describe, and evaluate 
the functions, attributes, and values of our historic properties, especially including Chi’chil 
Biłdagoteel. USFS has yet to explicitly consider our properties’ religious functions, attributes, and 
values. These steps are prerequisite to USFS completion of mandatory USFS considerations of 
the adverse effects that the Undertakings will have on these and all other historic properties.  

 
USFS failures to administer the Section 106 process transparently and in accord with the 

NHPA and the regulations at 36 CFR Part 800 are adding disrespectful insults to the injuries that 
Apaches and other traditional religious practitioners are experiencing with the industrial damage, 
alteration, and destruction of Chi’chil Biłdagoteel.  

 
USFS failures fall into four overarching and aggregating categories of defects. Defects 

One and Two are procedural. Defects Three and Four are substantive, content-specific failures 
stemming from USFS derelictions in its Indian trust responsibilities, in its government-to-
government consultation duties, in its obligations to analyze and disclose adverse effects on 
historic properties, and in its mandates to seek to avoid, minimize, or mitigate adverse effects.  

 
What follows here below is a review of those four fundamental defects, intended to assist 

the Council with its compliance review and to guide USFS in the necessary reboot of the Section 
106 process. We think that reboot should include an admission of errors in fulfilling of fiduciary 
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responsibility and should initiate a truthful reconciliation with the Native nations, tribes, and tribal 
members and citizens and harmed and disrespected by USFS and Rio Tinto–BHP conduct to date. 

 
Defect One: Bifurcation of the 106 Process and Exclusion of Consulting Parties 
 
In a manner inconsistent with both 36 CFR Part 800 and authoritative advice provided by 

consulting parties, USFS has excluded tribal consulting parties from its communications with 
government agency consulting parties, and vice versa. The regulations at 36 CFR Part 800 do not 
allow agencies to make unilateral selections of which consulting parties to communicate with. The 
regulations do not enable agencies to select which agency determinations to disclose to different 
subsets of consulting parties, or to presume to speak on behalf of sovereign Indian tribes to others, 
especially without prior informed written consent and without the presence of the tribes’ official 
representatives. SHPO’s September 19, 2019 letter to USFS spotlights that defect: “tribal 
consultation under Section 106 and the provisions outlined in 36 CFR Part 800 . . .  has not 
proceeded apace of other federal authorities guiding consultation with Native American tribes.”  

 
Inconsistent and apparently biased and selective USFS attention to its consultative duties 

is also seen in USFS failures—despite the Undertakings’ complexity, controversial nature, and 
massive and unmitigated adverse effects on historic properties—to involve the public pursuant to 
36 CFR §800.2(d). A conscientious non-governmental organization brought this deficiency to 
USFS attention a year ago (Arizona Mining Reform Coalition letter to USFS Supervisor Bosworth, 
November 4, 2019). Despite that appeal, USFS continues to exclude the public from participation 
in the Section 106 process (other than commentary on the PA), to discount and disregard most 
values linked to historic properties other than the scientific values associated with National 
Register Criterion D, and to enable plans for the destruction of hundreds of historic properties 
despite good options for effect avoidance and minimization. The result of USFS conduct and 
decision making in the course of this alleged NHPA Section 106 process has been prejudicial and 
detrimental to the tribal parties’ interests, and particularly to our interests and rights to the free 
exercise of our traditional religion and the protection of our traditional sacred places within and 
related to the Chi’chil Biłdagoteel sacred property and National Historic District.  
 

Defect Two: Failure to Conduct the Section 106 Consultations Stepwise 
 
The NHPA Section 106 regulations at 36 CFR Part 800 prescribe a protocol for a multi-

phased sequence of communications involving disclosures of federal agency plans and proposed 
determinations intended as a basis for seeking informative comments from consulting parties and 
the public. While it is understood that the Section 106 regulations are to be flexibly applied, it is 
not permissible to distort or omit key steps—whether intentionally in bad faith, or negligently as the 
result of a failure to exercise due care. Earlier phase consultations are, of course, intended to 
serve as rational bases for procedural and substantive improvements in subsequent phases. 
Instead of making use of the stepwise method, as prescribed, USFS has ignored NHPA in both 
letter and spirit by excluding tribal consulting parties from participation in critical steps of the 
Section 106 process. The San Carlos Apache Tribe’s letters of July 10 and September 30, 2019 
advised USFS of this chronic defect.  

 
On a parallel track, the SHPO’s letter of September 19, 2019 expressed concerns with 

USFS’ management of the process and its substance: 
 
“This letter is a follow up to and memorialization of the August 29, 2019 meeting 
between TNF and SHPO staff regarding the Resolution Copper Mine 
Programmatic Agreement (PA) and ongoing Section 106 Consultation. At our 
meeting, SHPO reiterated our continuing concerns with the tribal consultation 
process, which has not been accomplished in concert with the process laid out in 
36 CFR Part 800.”  
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The Council’s October 25, 2019 letter to USFS Supervisor Bosworth likewise expresses 

concerns with “the lack of clarity on how the TNF has provided tribes with a reasonable opportunity 
to identify concerns about historic properties; advise on the identification and evaluation of 
properties of traditional religious and cultural importance to them; articulate their views on the 
undertaking's effects on such properties; and participate in the resolution of adverse effects.” (See 
at p.1, “Consultation with Indian Tribes”). The reason why it is unclear to the Council, to the SHPO, 
and to the tribal parties is obvious and has nothing to do with the particular challenges of these 
Undertakings: the USFS’ conduct is unrecognizable when compared with the standard required 
practices and regulatory requirements. 

  
The USFS December 5, 2019 response to the Tribe feigns innocence and ignorance:  
 
“It is not clear form [sic] your letter, which ‘specific procedural requirements’ you 
are referring to. The very purpose of the PA is to ensure the Forest is following the 
legal requirements for section 106.”  
 
As the Council is aware, and as the Tribe and other parties have repeatedly advised USFS, 

even as consultations are essential foundations for PA preparation, any procedures set forth in 
an agreement document cannot substitute for specific procedural requirements to consult with the 
Tribe and other consulting parties regarding proposed methods to be used: to identify historic 
properties, per 36 CFR §800.4(b); to make evaluations of significance and determinations of 
eligibility, per §800.4(c); to provide assessments of adverse effect, per §800.5; and, to compose 
reasonable resolutions of adverse effect, per §800.6.  

 
PA version 8 reveals that USFS has begun taking some of these required steps, but this 

has not been done in consultation with the tribal consulting parties. The attempt in PA version 8 
to exclude tribes from the list of consulting parties is as emblematic of unreliable USFS 
performance of its duties as it is harmful to the special relationship with tribes that USFS officials 
are sworn and otherwise legally bound to uphold.  
 

Defect Three: Violations of Government-to-Government Duties and Protocols, and 
Infringements on Tribal Sovereignties 
 
The Section 106 regulations and other rules that define lawful USFS conduct also prohibit 

USFS actions that harm or diminish tribal sovereignty. USFS has defied these rules and 
notifications from our Tribe that we have not been properly consulted about the USFS “Tribal 
Monitor Program.” This “Program” has been co-conceived and fostered by USFS and the 
Undertakings’ proponent and administered by a contractor guided by USFS officials and 
financially controlled by Rio Tinto-BHP through Resolution Copper.  

 
The “Tribal Monitor Program” must be disclosed and analyzed for what it is: a USFS-

sponsored corporate industrial operation to recruit and employ individual tribal member-citizens 
to provide USFS and Rio Tinto-BHP-Resolution Copper with sensitive cultural information that is 
privileged and collectively owned by the affected tribes, all in the absence of prior, fully informed, 
written consent from tribal governing bodies. The San Carlos Apache Tribe’s letters of July 10 and 
September 30, 2019 advised USFS to suspend this “Program” and all other attempts to convert 
invaluable, tribal cultural, historical, and geographical knowledge into a “currency” for USFS and 
the Undertakings proponent to “purchase” compliance with NHPA, NEPA, and the Southeast 
Arizona Land Exchange and Conservation Act.  

 
Instead of initiating non-discretionary, government-to-government consultations regarding 

the “Tribal Monitor Program,” USFS Supervisor Bosworth’s December 5, 2019 letter attempted to 
dodge concerns, claiming that “the Tribal Monitor Program is not part of government-to-
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government consultation.” USFS continues to champion that operation and to advocate for its 
commercial collaborators’ unauthorized intrusion into the Tribes’ sovereign affairs. Despite 
requests from multiple parties, USFS has failed to clarify, specify, and consult within the Section 
106 and NEPA processes about the roles of the “Tribal Monitor Program.” Ongoing 
implementation of that “Program” has corrupted various phases of an already complex and 
mismanaged Section 106 process, one sorely lacking in demonstrated good faith by USFS.  

 
We once again invoke the Council’s trust responsibilities for tribal welfare and assistance 

in suspending the “Tribal Monitor Program” pending proper completion of the required 
government-to-government consultations with our Tribe and other affected tribes. In light of USFS 
resistance to such consultations, Apache Stronghold now must insist on binding and legally 
enforceable assurances that any and all collectively owned Western Apache traditional 
knowledge already captured by USFS and the various third-party contractor(s) without proper 
authorization and prior informed written consent cannot and will not be used for any purpose, 
including NHPA and NEPA compliances, without the prior informed written consent of the tribal 
owners. 

 
The Council appears to also be aware that Section IX of PA version 8 includes USFS 

schemes, only recently announced to tribal officials using means other than government-to-
government consultations, regarding “tribal programs” supported by “four financial trusts that 
would provide 40 years of funding for a variety of programs to meet a number of specific purposes” 
linked to the mitigation of the Undertakings (USFS Supervisor Bosworth July 24, 2020 letter to 
San Carlos Apache Tribe Chairman Rambler). This apparent further attempt to co-opt tribal 
government prerogatives and transfer duties for the avoidance, minimization, and mitigation of 
adverse effects from the USFS to private third parties, even if permissible, is subject to public 
disclosures and tribal consultations pursuant to NHPA, NEPA, and other federal laws and rules.  

 
USFS is not meeting these essential fundamental mandates. Instead, USFS is attempting 

to authorize or legitimize these still-vague schemes through very late insertion in a “final draft” PA, 
along with the sudden introduction of a new private commercial signatory party and intended PA 
beneficiary (more about this trickery is presented in Defect Four here below). Those daring and 
provocative stunts are patently unacceptable in any legitimate Section 106 process, especially 
because the USFS subsequently informed Apache tribal officials that the USFS is not providing 
for any tribal consultation about it, only accepting written comments— thereby effectively 
terminating the Section 106 process on the Undertakings.  

 
We urge the Council to assist USFS in consulting with tribal governments in good faith 

about the precise roles in the Section 106 process of both its proposed “Tribal Monitor Program” 
and the proposals outlined in the July 24, 2020 USFS letter and PA Section IX. We Apaches are 
under no obligation, with or without the overdue government-to-government consultation, to 
further assist USFS or the proponent of the Undertakings in superficially satisfying their legal 
obligations or enabling their bad faith and self-serving endeavors to manipulate the Tribe and its 
members, and the other tribes and their members, with such schemes.  

 
Defect Four: Inattention to Adverse Effects to Historic Properties and Impediments to Free 
Exercise of Religion and Undue Burdens on Religious Beliefs 

 
Neither the Section 106 process nor the NEPA process for these Undertakings have 

contributed materially to any plans other than to do no more than generally and casually note just 
some of the adverse and cumulative effects of the Undertakings on the Chí’chil Biłdagoteel 
Historic District and multi-tribal sacred place. Hundreds of other historic properties, the vast 
majority of which were created and are cared for by American Indians, are also being targeted for 
imminent alteration or complete obliteration. USFS failure to analyze feasible alternate mining 
methods, or to disclose and consult with the Tribe about the substantive results and treatment 
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options emerging from those analyses, indicates that the Undertakings will violate and destroy 
Chí’chil Biłdagoteel and the many values and historic properties there and nearby.  
 

Indeed, actions by USFS and Rio Tinto-BHP-Resolution Copper already have been 
inhibiting and unduly burdening the free exercise and beliefs of members of American Indian 
religions. They certainly are unjustly encumbering and unduly burdening our religious beliefs and 
violating our senses of place, vitality, security, identity, health and wellness.  
 
 USFS has also failed to analyze and consider the adverse effects of prior undertakings in 
relation to values other than scientific values or National Register criteria other than Criterion D. 
These prior and ongoing undertakings include the many drilling sites, road “improvements,” and 
other surface and subsurface alterations, including many actions the Tribe sees as adverse and 
cumulative effects within and around the boundaries of Chí’chil Biłdagoteel. Neither the individual 
USFS permits issued with “no adverse effect” determinations for those subsidiary undertakings, 
nor the proposed land exchange’s Draft Environmental Impact Statement (“DEIS”), nor any of the 
eight (8) draft PAs, account for (much less analyze or resolve) the adverse effects and impacts 
those actions have had and are continuing to have.  

 
As the Tribe has previously informed USFS, these significant environmental impacts and 

adverse effects specifically include impacts, effects, and undue impositions on the free exercise 
and beliefs of Apache religion and on the ability of myself and other Apache people to avail 
ourselves of the unique, place-based spiritual and emotional benefits of exercising our religious 
beliefs without the encumbrances of drilling sites, wells, roads, and other industrial intrusions. 
Neither the draft PA versions 1–8 nor the DEIS contain either general planning approaches or 
specific protocols for avoiding or reducing adverse effects to historic properties, except through 
the additional and compounding adverse effects of rote archaeological testing and data recovery.  

 
USFS has also failed to fulfill its binding legal duties to analyze and consider the 

Undertakings—pursuant to NEPA, NHPA, the First Amendment’s Free Exercise Clause, the 
Religious Freedom Restoration Act (“RFRA”), as amended, and other legal requirements—in terms 
of cumulative effects. Neither the DEIS nor the Section 106 process has heretofore disclosed, 
considered, or analyzed quantitative or qualitative dimensions of current, reasonably foreseeable, 
and cumulative adverse effects to the cultural and religious values and uses directly and indirectly 
linked to the historic properties on the verge of destruction.  

 
It bears particular mention that the USFS DEIS selected the preferred action alternative 

for the Undertakings, an option that ensures the greatest number and magnitude of adverse 
effects to historic properties. In the course of planning and evaluating these Undertakings and 
other recent undertakings, USFS has overseen and is failing to regulate, avoid, minimize, or 
mitigate the ongoing and cumulative transformation of our Pinal Mountain Apache cultural 
landscape into an industrial wasteland. Apache Stronghold asks the Council to assist USFS in 
providing due consideration, per NEPA, NHPA, 36 CFR § 800.5(a)(1), and our Constitutional and 
statutory rights, of these and other cumulative effects. 

 
The most recent example of a detail of the compounding defects we review here is the 

unheralded and late-hour appearance of the Salt River Project (“SRP”) as a signatory party in 
version 8 of the draft PA. SRP has a history of working against tribal rights and interests. The 
surprise introduction of SRP as a signatory party to the “final draft” PA introduces another realm 
of adverse effects to our historic properties and sacred places. This abrupt addition also implicates 
facets of environmental equity and environmental justice. SRP involvements, plans, and attendant 
issues require bona fide and good faith consultation—which has been, so far, non-existent—in 
accordance with NHPA Section 106, NEPA, and other applicable laws and executive orders.  
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For the in-progress Section 106 process, such consultation should be grounded in 
adequate prior USFS disclosures of SRP involvements in the undertakings and SRP contributions 
to the resolution of adverse effects. The apparent USFS attempt to add SRP into a final draft PA 
and to provide coverage for undisclosed and distinct SRP undertakings further violates basic 
tenets of good faith consultation per NHPA Section 106. We hope the Council will be effective in 
advising USFS of its duties in leading consultative negotiations. Because this particular Section 
106 process involves treaties, tribal sovereignty, religious freedom, basic human rights, and 
hundreds of Register-eligible historic properties it deserves and requires utmost good faith which 
has been sorely lacking so far on the part of USFS, SRP, and Rio Tinto-BHP-Resolution Copper. 

 
Concluding Comments, Recommendations, and Requests 

 
We are grateful in anticipation of the Council’s thorough exercise of its federal oversight 

authority to assist and advise USFS in this matter. We hope to see real progress toward the setting 
of reasonable and enforceable limits to any further alteration to our ancestral lands, and to our 
religious and cultural relationships to our imperiled ancestral lands.  

 
We urge the Council’s attention to the 2015 “Ethnographic and Ethnohistoric Study of the 

Superior Area, Arizona,” which is part of the administrative records in these NHPA and NEPA 
processes. That study describes much of the historical depth, cultural breadth, and religious 
potency of connections among individual historic properties and tribal member-citizens and 
communities. The ninety-four (94) tribal representatives involved in that Ethnohistoric Study 
affirmed that the Undertakings would cause direct, indirect, and cumulative adverse effects to 
historic properties and to the individuals and communities that rely upon these properties for 
health, vitality, identity, orientation, and other aspects of wellness, peace, and security. Although 
USFS has recently given nominal attention to that study, it continues to ignore and omit 
“community health” and “tribal health” place-based relationships in its Section 106 and NEPA 
plans and analyses for the Undertakings.  

 
Each and all of the four categories of defects discussed above could have been avoided 

or remedied if USFS had consulted properly and acted accordingly in the attempted Section 106 
process. Whatever USFS has and has not done—through negligence, incompetence, or lack of 
good faith—however great the limitations on USFS discretion and however vigorous and costly its 
bureaucratic machinations for the Undertakings, the USFS has not administered a “process of 
seeking, discussing, and considering the views of other participants, and, where feasible, seeking 
agreement with them regarding matters arising” as required by the NHPA and the Council’s 
implementing regulations.  

 
Instead, USFS has chronically disregarded its fiduciary responsibility to federally 

recognized tribes. USFS has subverted government-to-government protocols, unlawfully distorted 
the Section 106 process and most harmfully, prioritized special discretionary service to the 
corporate entity created by two transnational corporations and presented as the proponent of the 
Undertakings. And now the USFS shamelessly seeks to also provide special rapid NHPA-bypass 
service to SRP.  

 
USFS failures and miscarriages could and should have been averted or remedied on the 

basis of either the prior communications from consulting parties, or the lessons USFS should have 
learned over several decades from similar careless blunders and deliberate insults to tribes and 
our sacred and holy places—Dził Nchaa Si'an (Mount Graham), Dził Cho (San Francisco Peaks), 
Ba Whyea (Taos Pueblo’s Blue Lake), the Mountain Badger-Two Medicine Traditional Cultural 
District, etc., etc. Instead, USFS now stubbornly proceeds to fast-track the destruction of Chí’chil 
Biłdagoteel with presumed impunity, posing behind the façade of a defect-ridden pseudo-Section 
106 process.  
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In addition to its great cultural and religious importance to other tribes, Chí’chil Biłdagoteel 
is profoundly central to the cultural and religious beliefs and practices of the San Carlos, White 
Mountain, Cibecue, and Tonto Apaches. The Chí’chil Biłdagoteel National Register Historic 
District unmistakably deserves and requires thorough and imminently respectful consideration in 
terms of its manifold values and the many options available to avoid and reduce adverse effects 
to those values. The adverse effects and significant impacts from the proposed Undertakings 
would be a massive undue burden on our Constitutional, religious, and basic human rights. These 
effects and impacts would all but eliminate our Tribe’s ability to practice and transmit to future 
generations the religious ceremonies, values, beliefs, and practices necessary to sustain our 
cultural existence. 

 
Apache Stronghold declares that the time has come to expose USFS’ attempted unlawful 

manipulations of the Section 106 process for the Undertakings and to reestablish the legitimacy 
of these essential proceedings in accordance with the law. We gratefully anticipate Council’s 
thorough review of our concerns and the concerns expressed by our Tribal government officials. 
We particularly anticipate robust oversight and the responsible Federal Government officials’ 
reassertion of their Indian fiduciary duties and re-establishment of lawful, meaningful, and timely 
government-to-government consultations regarding all matters related to the proposed 
Undertakings. 

 
In closing, we would like to acknowledge your recently announced and upcoming 

retirement as the Executive Director and express our appreciation for your accomplishments in 
the field of historic preservation and cultural heritage protection, particularly your influence and 
leadership in providing for better understanding and respect for Native American traditional culture 
and heritage, the preservation of our sacred places, and protection of our religious freedom and 
human rights. 

  
Sincerely, 

 
Wendsler Nosie, Sr. Ph.D. 
APACHE STRONGHOLD 
apaches4ss@yahoo.com   
 
Attachments (2) (White Mountain Apache Tribe Cultural Resources Director Ramon Riley’s 
letters of September 11, 2020 and November 9, 2020). 
 
cc (2-page list, as follows):  
San Carlos Apache Tribe — 

Terry Rambler, Chairman, trambler@scatui.net 
Tao Etpison, Vice Chairman, tao2k10@gmail.com 
San Carlos Council Members 
THPO, Vernelda Grant, apachevern@yahoo.com 
Forest Manager, Dee Randall, DRandall@forestry.scat-nsn.gov 
Attorney General, A.B. Ritchie,  Alex.Ritchie@scat-nsn.gov  
Forester, Seth Pilsk, sethpilsk@gmail.com   

 
Ak-Chin Indian Community Chair, Hon. Robert Miguel, RMiguel@ak-chin.nsn.us  
Ak-Chin Indian Community Him Dak Museum Director, Elaine Peters, epeters@ak-chin.nsn.us   
Arizona Mining Reform Coalition Director, Roger Featherstone, roger@AZminingreform.org   
Arizona State Historic Preservation Officer, Kathryn Leonard, kleonard@azstateparks.gov  
Arizona State Lands Department Director, MOHara@azland.gov 

mailto:apaches4ss@yahoo.com
mailto:trambler@scatui.net
mailto:tao2k10@gmail.com
mailto:apachevern@yahoo.com
mailto:DRandall@forestry.scat-nsn.gov
mailto:Alex.Ritchie@scat-nsn.gov
mailto:sethpilsk@gmail.com
mailto:RMiguel@ak-chin.nsn.us
mailto:epeters@ak-chin.nsn.us
mailto:roger@AZminingreform.org
mailto:kleonard@azstateparks.gov
mailto:MOHara@azland.gov
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Arizona State Museum, Associate Director James Watson, watsonjt@email.arizona.edu 
Fort McDowell Yavapai Nation President, Hon. Bernadine Burnett, bburnette@fmyn.org  
Fort McDowell Yavapai Nation Museum Director Albert Nelson, anelson@fmyn.org    
Fort Sill Apache Tribe Vice Chair, Ho. Lori Ware, lori.g.ware@fortsillapache-nsn.gov  
Fort Sill Apache Tribe Historian, L. Michael Darrow, michael.darrow@fortsillapache-nsn.gov   
Gila River Indian Community Governor, Hon. Stephen Roe Lewis, P. O. Box 97, Sacaton, AZ 
85147 
Gila River Indian Community THPO, Barnaby Lewis, Barnaby.Lewis@gric.nsn.us  
Hopi Tribe Chairman, Hon. Timothy L. Nuvangyaoma, TNuvangyaoma@hopi.nsn.us  
Hopi Tribe Cultural Preservation Office Director, Stewart Koyiyumptewa, 
SKoyiyumptewa@hopi.nsn.us   
Inter Tribal Association of Arizona Executive Director, Maria Dadgar, info@itcaonline.com  
Inter Tribal Association of Arizona, Attorney Susan Montgomery, smontgomery@milawaz.com 
Mescalero Apache Tribe President, Hon. Gabe Aguilar, gaguilar@mescaleroapachetribe.com  
Mescalero Apache Tribe THPO, Holly Houghton, holly@mathpo.org  
National Trust for Historic Preservation, Elizabeth S. Merritt, emerritt@savingplaces.org 
Pascua Yaqui Tribe Chairman, Hon. Robert Valencia, Robert.Valencia@pascuayaqui-nsn.gov  
Pascua Yaqui Tribe THPO, Karl A. Hoerig, karl.hoerig@pascuayaqui-nsn.gov 
Pueblo of Zuni Governor, Hon. Val R. Panteah, Sr., val.panteah@ashiwi.org  
Pueblo of Zuni THPO, Kurt Dongoske, kdongoske@cableone.net  
Pueblo of Zuni ZCRAT, Octavius Seowtewa, oct.seowtewa@gmail.com  
Resolution Copper Senior Manager, Vicky Peacey, Victoria.Peacey@riotinto.com   
Salt River Pima-Maricopa Indian Community President, Hon. Martin Harvier, 10005 E. Osborn 
Rd., Scottsdale, AZ 85256 
Salt River Pima-Maricopa Indian Community Compliance Supe., Angela Garcia-Lewis, 
angela.garcia-lewis@srpmic-nsn.gov  
Tohono O’odham Nation Chairman, Hon. Ned Norris, Jr., P.O. Box 837, Sells, AZ 85634 
Tohono O’odham Nation THPO, Peter Steere, peter.steere@tonation-nsn.gov  
Tonto Apache Tribe Chairwoman, Hon. Jeri De Cola, jdecola@tontoapache.org  
Tonto Apache Tribe NAGPRA Coordinator, Wally Davis, Jr., wdavis@tontoapache.org  
Tonto NF Supervisor, Neil Bosworth, neil.bosworth@usda.gov  
US Army Corps of Engineers, Los Angeles District, Michael Langley, 
michael.w.langley@usace.army.mil  
US BLM Arizona State Director, blm_az_asoweb@blm.gov, j06lopez@blm.gov, 
temmett@blm.gov 
White Mountain Apache Tribe Chairwoman, Hon. Gwendena Lee-Gatewood, 
gwendena@wmat.us  
White Mountain Apache Tribe THPO, Mark Altaha, markaltaha@wmat.us 
White Mountain Apache Tribe, Cultural Director, Ramon Riley, rileyhali41@gmail.com 
Yavapai-Apache Nation Chairman, Hon. Jon Huey, mcassadore@yan-tribe.org   
Yavapai-Apache Nation Apache Culture Director, Vincent Randall, vrandall@yan-tribe.org 
Yavapai-Apache Nation Archaeologist, Chris Coder, ccoder@yan-tribe.org   
Yavapai-Apache Nation Yavapai Culture Director, Gertrude Smith, yavapaiculture@yan-
tribe.org 
Yavapai-Prescott Indian Tribe Chair, 530 E. Merritt Street, Prescott, AZ 85301, 
ejones@ypit.com 
Yavapai-Prescott Indian Tribe, Culture Research Department Director, Linda Ogo, 530 E. Merritt 
Street, Prescott, AZ 85301 

mailto:watsonjt@email.arizona.edu
mailto:bburnette@fmyn.org
mailto:anelson@fmyn.org
mailto:lori.g.ware@fortsillapache-nsn.gov
mailto:michael.darrow@fortsillapache-nsn.gov
mailto:Barnaby.Lewis@gric.nsn.us
mailto:TNuvangyaoma@hopi.nsn.us
mailto:SKoyiyumptewa@hopi.nsn.us
mailto:info@itcaonline.com
mailto:smontgomery@milawaz.com
mailto:gaguilar@mescaleroapachetribe.com
mailto:holly@mathpo.org
mailto:emerritt@savingplaces.org
mailto:Robert.Valencia@pascuayaqui-nsn.gov
mailto:karl.hoerig@pascuayaqui-nsn.gov
mailto:val.panteah@ashiwi.org
mailto:kdongoske@cableone.net
mailto:oct.seowtewa@gmail.com
mailto:Victoria.Peacey@riotinto.com
mailto:angela.garcia-lewis@srpmic-nsn.gov
mailto:peter.steere@tonation-nsn.gov
mailto:jdecola@tontoapache.org
mailto:wdavis@tontoapache.org
mailto:neil.bosworth@usda.gov
mailto:michael.w.langley@usace.army.mil
mailto:blm_az_asoweb@blm.gov
mailto:j06lopez@blm.gov
mailto:temmett@blm.gov
mailto:gwendena@wmat.us
mailto:markaltaha@wmat.us
mailto:rileyhali41@gmail.com
mailto:mcassadore@yan-tribe.org
mailto:vrandall@yan-tribe.org
mailto:ccoder@yan-tribe.org
mailto:yavapaiculture@yan-tribe.org
mailto:yavapaiculture@yan-tribe.org
mailto:ejones@ypit.com










Tonto Forest representatives have yet to consider and properly document how to avoid, minimize and
mitigate the adverse effects on our religious rights of free exercise and beliefs in consultation with us,
and with our prior informed written consent. This is, of course, required by the United Nations
Declaration of the Rights of Indigenous Peoples and by the Golden Rule of doing to others only what
you would have them do to you.

Tonto National Forest and Resolution Copper officials think they have the laws on their side, but none
of those are greater than the universal laws of respect for land, life, and religious freedom. Please join
me in recognizing that religious and cultural freedom and perpetuation are far more important than
money and copper. Please do this, specifically and per my previous letter and request of September 11,
2020, by suspending all planning for mitigation efforts unless and until (1) the options for impact and
adverse effect avoidance and reduction have been exhausted and (2) the four Federal Government
actions listed above have been completed.

Respectfully,

Ramon Riley, Cultural Director/
NAGPRA Representative
Nohwike' Bagowah Culture Center
White Mountain Apache Tribe

.....
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