APACHE STRONGHOLD 7.

POB 766 SAN CARLOS, AZ 85550

November 14, 2020

Paul Edmondson, President & CEO
National Trust for Historic Preservation
2600 Virginia Avenue NW

Suite 1100

Washington, D.C. 20037

Via email to pedmondson@savingplaces.org

RE: Invitation & Request for NHPA Sec. 106 Assistance - Chi’chil Bitdagoteel National Historic District
(Oak Flat), Western Apache Traditional Cultural Property & Sacred Place

Dear Mr. Edmondson,

On behalf the members of the San Carlos Apache Tribe who are organized as the traditional cultural
advocacy organization Apache Stronghold, | respectfully request the assistance and participation of the
National Trust for Historic Preservation in the ongoing and extraordinary National Historic Preservation Act
(NHPA) Section 106 process and consultations in the federal undertakings of the USDA Forest Service in
the proposed Southeast Arizona Land Exchange and Resolution Copper Mine.

We are heartened to learn that your Legal Department has been tracking developments in this
proposed undertaking and Section 106 process over the years. We remain deeply grateful for the
placement of Oak Flat on the Trust’'s 2015 list of America’s 11 Most Endangered Historic Places and for
the Trust’s written March 12, 2020 testimony for the Subcommittee for Indigenous Peoples of the United
States Natural Resources Committee in the U.S. House of Representatives.

We believe and assert that all concerned with the compliance duties and responsibilities of the U.S.
Forest Service—and with the integrity of this Section 106 process and the substance of the conduct and
products of the process—would benefit immensely from the active and sustained participation and
intellectual contributions of the Trust. The addition of the Trust's expertise and insights would be of great
benefit to all concerned in addressing the significant and extraordinary issues and problems involved in
these undertakings.

To assist you in your appreciating the current status of the NHPA Section 106 process for the
proposed undertaking, | have enclosed copies of recent correspondence between the Tribe (July 9, 2020)
and John Fowler, Executive Director of the President’s Advisory Council in Historic Preservation (July 21,
2020). | am also enclosing copies of the most recent related Section 106 process letters from Kathryn
Leonard, Arizona State Historic Preservation Officer (September 19, 2019), and Tom McCullough of ACHP
(October 25, 2019), and the two most recent Forest Service drafts of the proposed Programmatic
Agreement (Version 7 [Nov. 2019] & Version 8 [July 2020]), along with Tonto Forest Supervisor Neil
Bosworth’s cover letter for Version 8, dated July 27, 2020.



The final enclosures are the Tribe’s cover letter to Supervisor Bosworth and 24-page commentary
response to that draft agreement (two enclosures dated September 3, 2020), along with two open letters
from White Mountain Apache Tribe Cultural Resources Director and elder, Ramon Riley, and Apache
Stronghold’s recent letter to ACHP Executive Director, John Fowler.

If you have any questions, please do not hesitate to ask. We look forward to your response to this
sincere invitation for assistance with this matter of grave concerns. In the meantime, we wish you and
everyone at the Trust safekeeping during these trying times of the Covid-19 pandemic.

Sincerely,

APACHE STRONGHOLD

- (
Wendsler Nosie, Sr. Ph,D.

Enclosures (listed chronologically):

September 19, 2019 letter from Arizona SHPO Leonard to USFS Supervisor Bosworth

October 25, 2019 letter from ACHP Program Manager McCullough to USFS Supervisor Bosworth
November 2019 USFS Version 7 Draft Programmatic Agreement

July 9, 2020 letter from San Carlos Apache Tribe Chairman to ACHP Executive Director John Fowler
July 21, 2020 letter from ACHP Executive Director Fowler to SCA Tribe Chairman

July 27, 2020 letter from USFS to SCA Tribe Attorney General conveying PA Version 8

July 2020 USFS Version 8 Draft Programmatic Agreement

September 3, 2020 letter from SCA Tribe Chairman to USFS Supervisor Bosworth

September 3, 2020 comments from SCA Tribe on PA Version 8 (24 pages)

September 11, 2020 open letter from White Mountain Apache Tribe Cultural Resources Dir. Ramon Riley
November 9, 2020 open letter from WMA Tribe Cultural Resources Director, Ramon Riley
November *, 2020 letter from Apache Stronghold to ACHP Executive Director Fowler

cc: Elizabeth S. Merritt, Deputy General Counsel, NTHP emerritt@savingplaces.org
San Carlos Apache Tribe:

Terry Rambler, Chairman, trambler@scatui.net

Tao Etpison, Vice Chairman, taoc2k10@gmail.com

San Carlos Council Members

THPO, Vernelda Grant, apachevern@yahoo.com

Forest Manager, Dee Randall, DRandall@forestry.scat-nsn.gov
Forester, Seth Pilsk, sethpilsk@gmail.com

Attorney General, A.B. Ritchie, Alex.Ritchie@scat-nsn.gov
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September 19, 2019 SHPO-2005-2464(150287)

Neil Bosworth, Superintendent

Tonto National Forest Supervisor’s Office
2324 E. McDowell Road

Phoenix, AZ 85006

RE: Tonto National Forest (TNF) and State Historic Preservation Office (SHPO) meeting
8/29/19 regarding the Resolution Copper Mine Programmatic Agreement

Dear Mr. Bosworth:

This letter is a follow up to and memorialization of the August 29, 2019 meeting between TNF
and SHPO staff regarding the Resolution Copper Mine Programmatic Agreement (PA) and
ongoing Section 106 Consultation. At our meeting, SHPO reiterated our continuing concerns
with the tribal consultation process, which has not been accomplished in concert with the process
laid out in 36 CFR Part 800, the regulations implementing Section 106 of the National Historic
Preservation Act (NHPA.)

As you are aware, at our meeting on July 13, 2017 SHPO expressed concerns that, in absence of
an executed PA, the plan for government to government consultation with tribes for Section 106
compliance was unclear. At that time, our office requested that TNF develop a plan for tribal
consultation that would articulate the manner by which individual tribes would be engaged
during phased historic property identification and evaluation, assessment of effects, and
resolution of adverse effects. We discussed how, in absence of an executed PA, a formal plan
for tribal consultation would not only assist in directing TNF compliance with the government to
government consultation requirements of Section 106, but also provide the basis for creating a
record of such consultation on this high profile and potentially controversial project. We
understand that such a plan was not developed. As a result, it appears that government to
government consultation efforts for this project have become bifurcated, and we are concerned
that tribal consultation under Section 106 and the provisions outlined in 36 CFR Part 800, the
regulations implementing Section 106 of the NHPA, has not proceeded apace of other federal
authorities guiding consultation with Native American tribes.

SHPO has received copies of correspondence from the San Carlos Apache Nation and the Pascua
Yaqui Tribe expressing concern regarding the manner by which Section 106 consultation has
occurred for the Resolution Copper project. The Zuni Tribe has also contacted our office
expressing similar concerns, which in particular involve the distribution of a PA in early draft
format with a ten-day comment period before final execution. We understand from our
discussion with your team on August 29, that the transmission of this draft PA occurred in error
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as the result of internal communication issues. At this time, we are requesting TNF to provide us
with a formal plan for tribal consultation under Section 106, including articulation of who the
TNF point of contact will be for Section 106 compliance, as well as a plan for tribal consultation
for phased identification and evaluation of historic properties (including traditional cultural
properties,) assessment of effects, and the resolution of adverse effects. We are particularly
concerned that sites of Traditional Ecological Knowledge (TEK) identified through the tribal
monitoring program are not being integrated into the phased identification and National Register
of Historic Places evaluation process as prescribed by Section 106 and would like to understand
the agency’s plan for how this data will be employed for Traditional Cultural Property (TCP)
identification through tribal consultation.

We wish to reiterate to the TNF that information collected by tribal monitors needs to be
formally integrated into historic property identification efforts, and the TNF needs to determine
whether any of these TEK sites (many of which are also archaeological sites) are Register-
eligible TCPs. This information (in redacted form) needs to be conveyed to our office for
concurrence and also needs to be shared with consulting parties. We are happy to work with the
TNF to articulate this protocol in the draft PA, as well as proposed resolution of adverse effects
to register-eligible TCPs.

We appreciate your cooperation in complying with historic preservation requirements for federal
undertakings. Please do not hesitate to contact me by telephone at 602.542.4009 or by email at
KLeonard@azstateparks.gov, if you have any questions.

Sincerely,

Kot ec|

Kathryn Leonard
State Historic Preservation Officer

c. Chris Daniels, ACHP
Terry Rambler, San Carlos Apache Tribe
Vernelda Grant, San Carlos Apache Tribe
Robert Valencia, Pascua Yaqui Tribe
Karl Hoerig, Pascua Yaqui Tribe
Val Panteah, Pueblo of Zuni
Kurt Dongoske, Pueblo of Zuni



Preserving America’s Heritage
October 25, 2019

Neil Bosworth
Supervisor

U.S. Forest Service
Tonto National Forest
2324 E. McDowell Road
Phoenix, AZ 85006

Ref:  Proposed Resolution Copper Mining Project and Land Exchange
Tonto National Forest, Penal County, Arizona
ACHPConnect Log Number: 012344

Dear Mr. Bosworth:

The Advisory Council on Historic Preservation (ACHP) has reviewed the current draft programmatic
agreement (PA) from the U.S. Forest Service (USFS), Tonto National Forest (TNF), for the proposed
Resolution Copper Project and Southeast Arizona Land Exchange. We have provided the majority of our
comments directly on the draft agreement (Enclosure 1). Overall, we remain concerned that the current
draft does not evidence that the TNF has addressed previous concerns and continues to include
inconsistencies in provisions for tribal consultation, conflicting usages of terminology, and procedurally
challenging stipulations. Furthermore, based upon the recent correspondence and communication from
Indian tribes and the Arizona State Historic Preservation Officer (SHPO), the ACHP remains concerned
about the adequacy of the TNF’s efforts to consult Indian tribes on the resolution of adverse effects and
the development of this agreement document within the timeframes established by both by the legislated
requirements of the Jand exchange and the TNF’s ongoing environmental review. The ACHP offers the
following comments and recommendations, with a particular focus on consultation with Indian tribes.

Consultation with Indian Tribes. The ACHP is sensitive to the recent concerns voiced by the San
Carlos Apache Tribe, the Pascua Yaqui Tribe, the Pueblo of Zuni and other tribes regarding the status of
the consultation on this undertaking. Their letters elaborate on the limited communication and
understanding from the TNF in meeting its tribal consultation responsibilities, including the involvement
of tribes in the development of the draft PA. In the past, ACHP staff has shared its views on the
coordination challenges the TNF is experiencing in carrying out its Section 106 consultation with Indian
tribes on the proposed agreement. Of particular concern is the lack of clarity on how the TNF has
provided tribes with a reasonable opportunity to identify concerns about historic properties; advise on the
identification and evaluation of properties of traditional religious and cultural importance to them;
articulate their views on the undertaking’s effects on such properties; and participate in the resolution of
adverse effects. While it is apparent that there have been opportunities for the Indian tribes to engage with
the TNF, the ACHP does not feel that the results of these meetings, or responses to concerns the Indian
tribes have raised. have been adequately addressed or shared with the ACHP, with appropriate
considerations for the government to government refationship between the USFS and the tribes and
considering any confidentiality concerns they may have. With the above concerns in mind, we support the
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recommendation by the SHPO that calls on the TNF to develop a tribal consultation plan that would guide
the TNF’s Section 106 consultation efforts with the Indian tribes moving forward. Such a plan would
clearly describe when and how the TNF would seek input from the Indian tribes as it continues the 106
process, including primary points of contact, the sharing of information concerning historic properties
including properties of religious and cultural significance to Indian tribes, and a means to address tribal
needs to withhold sensitive/confidential information.

Further, the ACHP has observed some disparity in the draft agreements in the usage of some terms. First,
the term “consulting party” is applied synonymously with “concurring parties” and “invited signatories.”
While these latter two groups are consulting parties, a consuiting party does not have to be a concurring
party or a signatory in order to participate in the development of an agreement. This is particularly
important with respect to the consulting Indian tribes, as the current draft seems to eliminate inadvertently
a tribe participating as consulting party if they are not also an invited signatory or concurring party.
Second, the draft agreement appears to confuse the terms “historic property,” “cultural resource,”
“property of religious and cultural significance,” and “traditional cultural property” (TCP). The
Section106 process applies to effects to historic properties, which may be properties of religious and
cultural significance to Indian tribes. The PA’s language and correspondence should adhere to
terminology found in the regulations concerning the identification of historic properties and not conflate
terms or use them interchangeably. Included in our comments on the draft agreement are specific
notations where these changes should be made.

Additionally, the ACHP appreciates the concerns raised by the SHPO, the San Carlos Apache Tribe, and
other consulting parties concerning the on-going tribal monitoring program and request that the TNF
clarify the purpose of the program and how information it has been generating has helped informed the
TNF’s identifications efforts. We recognize that the TNF provided some clarification on the program’s
purpose to the San Carlos Apache Tribe as part of its August 29, 2019 letter responding to the tribe’s
recent concerns; however, we recommend the TNF more directly inform all consulting parties on how this
program is assisting/informing the Section 106 process. Further, we recommend incorporating it, as
appropriate, into the above suggested tribal consultation plan. Overall, the ACHP support agencies
acknowledging and utilizing the special expertise Indian tribes possess in assessing the eligibility of
historic properties that may possess religious and cultural significance to them, and these efforts should be
documented and inform upon the greater auspices of the 106 consultation process at hand.

Resolution of adverse effects: The ACHP is also concerned by the apparent confusion, in the current
draft PA, of how the resolution of adverse effects is addressed. While the proposed PA intends to phase
its identification and evaluation of historic properties for various aspects of the undertaking, we observe
that since the undertaking includes the “transfer, lease, or sale of property out of federal ownership or
control” without protections for those historic properties. While the ACHP supports the proposed phasing
aspects of the PA, we encourage the TNF to think more broadly about what level of resolution of adverse
effects can already be documented and incorporated into the agreement as this time. The PA should
delineate between continued identification efforts and resolution of already identified adverse effects in a
clear and precise manner. Many of our comments on the current draft aim to improve and clarify existing
whereas clauses and stipulations that due to over complexity and inconsistent terminology lose their
meaning.

In this same vein we recommend. in concert with the above tribal consultation recommendations, that the
TNF clarify the purpose of the proposed “TCP Redress Plan.” While the ACHP is supportive of
consulting on and documenting such agreed to resolution efforts, we recommend this stipulation be
significantly reworked and redefined to reflect the purpose of such mitigation efforts. Further, we
appreciate and recognize the importance of respecting the Indian tribe’s confidentiality concerns;
however, as written, there is not sufficient framework to guide how the TNF will consult on, develop, and
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implement this plan. Moving forward, the TNF needs to consult to establish objectives for how and when
the TNF will develop the doctment, what it will contain, and any limitations placed on it.

Lastly, the ACHP received notification by the TNF of the next proposed meeting, scheduled for October
29, 2019, to continue consultation on the proposed PA. Mr. Christopher Daniel, Program Analyst, and
myself are scheduled to participate in the meeting telephonically. We were pleased to learn that the TNF
has realigned the objective of this meeting to focus on the concerns of the Indian tribes involved with this
undertaking. We feel this effort will go a long way to addressing the concerns highlighted above.

We look forward to assisting the Forest Service in this consultation and working to carry out its Section
106 compliance responsibilities. We appreciate your consideration of our comments and
recommendations on these issues, and look forward to participating in the upcoming meeting. If you have
any questions, please contact Mr. Christopher Daniel (202) 517-0223, or via e-mail at cdaniel@achp.gov.

Sincerely,

ton e G A

Tom McCulloch, Ph.D., R.P.A.
Assistant Director

Federal Property Management Section
Office of Federal Agency Programs

Enclosure
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Terry Rambler SAN CARLOS APACHE TRIBE Tao Etpison

Chairman P.0. Box 0, San Carlos, Arizona 85550 Vice-Chairman
Phone (928) 475-1600 < Fax (928) 475-2567

July 9, 2020

Via E-mail and U.S. Postal Servi

John Fowler, Executive Director

The President’s Advisory Council on Historic Preservation
401 F Street NW, Suite 308

Washington, DC 20001

via email to jfolwer@achp.gov & First Class U.S. Mail

RE:  The National Historic Preservation Act Section 106 Process for the Proposed

Undertaking of the Resolution Copper Mine and the Southeast Arizona Land Exchange —

1. Request for a final Programmatic Agreement per NHPA Section 106 & 36 C.F.R. §
800.14(b)(3); and

2. Request for review per 36 C.F.R. § 800.9(a), by the President’s Advisory Council on
Historic Preservation (“ACHP”), of NHPA Section 106 compliance by the U.S. Forest
Service (Tonto National Forest), on the proposed undertaking of the Resolution
Copper Mine and Southeast Arizona Land Exchange.

Dear Mr. Fowler:

On behalf of the more than 17,000 members of the San Carlos Apache Tribe (“Tribe”), |
am invoking our government-to-government relationship in a request for your prompt assistance
on a matter of utmost concern. The National Historic Preservation Act (“NHPA”) Section 106
process for the proposed Resolution Copper Mine and Southeast Arizona Land Exchange
undertaking by the U.S. Forest Service (“USFS”) has stalled and been adrift since this past
autumn. It is now Summer.

There has been no substantive progress by USFS over the past half of a year, much less
the essential and necessary conclusion of the process with a Programmatic Agreement (“PA”) per
the NHPA. The latest draft version of the PA was circulated in November 2019 (PA version 7),
and we have grave concerns about the status and the lack of progress and completion of this



John Fowler

Re: NHPA compliance
July 9, 2020

Page 2 of 5

Section 106 process by the USFS. The USFS’ conduct of the process would appear to a
reasonable person to be dilatory, of questionable competence or fiduciary responsibility, and
lacking in good faith.

The USFS’ failure to advance the Section 106 process regularly and to otherwise maintain
communications and discharge its trust responsibilities to the Tribe in a timely manner, obliges us
now to appeal to you for substantial help, given the specialized and empowered role of the ACHP
in the Section 106 process pursuant to the NHPA, ACHP’s implementing regulations, published

guidance, and established policy and practice.

We sincerely appreciate the advisory letter of October 25, 2019, from ACHP Assistant
Director of Federal Property Management, Tom McCulloch, to Tonto National Forest (“TNF”)
Supervisor Neil Bosworth, and the comments and recommendations that ACHP provided therein,
particularly the “focus on consultations with Indian tribes” and “the resolution of adverse effects”

in the draft PA then in circulation (PA version 6):

Overall, we remain concerned that the current draft does not evidence that the TNF
has_addressed previous concerns and continues to include inconsistencies in

provisions for tribal consultation, conflicting usages of terminology, and

procedurally challenging stipulations. Furthermore, based upon the recent

correspondence and communication from Indian tribes and the Arizona State

Historic Preservation Officer (SHPO), the ACHP remains concerned about the
, : . .

establzshed by both by the legislated requzrements of the Zand exchange and the
TNF's ongoing environmental review. (McCulloch letter to Bosworth at p.1.,
emphases added)

The record in this matter is replete with our extensive and detailed contributions,
narratives, and explications on the historic, natural, cultural and religious significance of the air,
lands, waters, minerals, plants, animals, people, and spirits that would be adversely affected by
this proposed undertaking, including but not limited to our Traditional Cultural Property, the
National Historic District of Chi'chil Bildagoteel. The Tribe has engaged in and maintained good
faith in awaiting constructive and consistent USFS engagement of consultations pursuant to
NHPA, and in accordance with other authorities, including E.O. 13007, E.O. 13175, the National
Environmental Policy Act, and Section 3003 of the National Defense Authorization Act for Fiscal
Year 2015. Our Tribe has submitted detailed comments numerous times on various aspects of
this Section 106 process—since its formal initiation over two and one-half years ago—and
attended the occasional informational meetings presented by USFS, most recently on December
11 and 12, 2019.



John Fowler

Re: NHPA compliance
July 9, 2020

Page 3 of 5

Our February 5, 2020 letter1 to the USFS illustrates the pain and confusion that fill in the
large gaps left by the USFS’ failure to maintain steady, reliable consultation and make any
reasonable progress over the past two-and-a-half years. Certainly these have not been the “best
practices” expected of the USFS when years ago the ACHP joined with the U.S. Departments of
Agriculture, Defense, Energy and Interior, in signing the Memorandum of Understanding
Regarding Interagency Coordination and Collaboration for the Protection of Indian Sacred Sites
(2002). In a letter dated September 19, 2019, from Arizona State Historic Preservation Officer
Kathryn Leonard to TNF Supervisor Bosworth, the irregularity of the USFS’ planning and
conduct in the sporadic course of this particular Section 106 process was noted with “continuing

concerns” by the Arizona State Historic Preservation Office (“AZSHPO”).
Pertinent passages from the AZSHPO letter include:

This letter is a follow up to and memorialization of the August 29, 2019 meeting
between TNF and SHPO staff regarding the Resolution Copper Mine
Programmatic Agreement (PA) and ongoing Section 106 Consultation. At our
meeting, SHPO reiterated our continuing concerns with the tribal consultation
process, which has not been accomplished in concert with the process laid out in
36 CFR Part 800, the regulations implementing Section 106 of the National
Historic Preservation Act (NHPA).

...it appears that government to government consultation efforts for this project
have become bifurcated, and we are concerned that tribal consultation under
Section 106 and the provisions outlined in 36 CFR Part 800, the regulations
implementing Section 106 of the NHPA, has not proceeded apace of other federal

authorities guiding consultation with Native American tribes.

SHPO has received copies of correspondence from the San Carlos Apache Nation
and the Pascua Yaqui Tribe expressing concern regarding the manner by which
Section 106 consultation has occurred for the Resolution Copper project. The Zuni
Tribe has also contacted our office expressing similar concerns, which in particular

involve the distribution of a PA in early draft format with a ten-day comment period
before final execution. We understand from our discussion with your team on

August 29th, that the transmission of this draft PA occurred in error as the result
of internal communication issues. (Leonard letter to Bosworth at p.1, emphases

added).

1 We inquired of TNF Supervisor Bosworth about a rumored TNF contract with a private party company to cut down
oak trees in sacred areas within and around the area of potential effects of the proposed mine, including Chi'chil
Bildagoteel (Oak Flat), Gaan Bik’oh (Gaan Canyon), and Hakii (Apache Leap).
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Re: NHPA compliance
July 9, 2020
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In reviewing some of our correspondence to the USFS on this proposed undertaking,
particularly in regard to NHPA-related issues and matters of substance and procedure over the past
twelve (12) months, we note these letters especially:

June 27, 2019 — The Tribe objected to the USFS attempt through officials at the
Tonto National Forest to complete and execute the PA without required
consultations, stating, “The Tribe will not be inconvenienced or penalized by TNF
failure to manage the Section 106 process and other regulatory requirements.”

July 10, 2019 — The Tribe provided extensive detailed comments on PA version 5.

July 26, 2019 — The Tribe alerted the consulting parties to not only USFS failures
to follow regulatory and customary NHPA Section 106 rules, but also USFS
attempts to subvert and undermine tribal sovereignty via the novel unilateral
invention of the USFS-Resolution Copper “Tribal Monitoring Program.”

September 30, 2019 — “The Tribe is especially confounded by TNF’s failure to
address in version 6 the Tribe’s comments and suggestions.... Additionally, the
Tribe hereby repeats our requests that TNF at least show the Tribe the courtesy of
explaining why it is disregarding or discounting our recommendations. It is the
Tribe’s view that TNF would be well-advised to address the PA and its consultation
obligations correctly and in the spirit of tribal and public trusteeship and in accord
with pertinent statutes, regulations, and policies.”

Our diligence and our patience have been for nothing. The reasonable time for
presentation of version 8 of the PA has been squandered away. With the expected publication of
the Final Environmental Impact Statement (“FEIS”) in the near future as announced by the Forest
Service,2 the lingering absence of a PA now effectively looms as a constructive termination of the
NHPA Section 106 process in violation of our rights.

The extraordinary delay in completing the Section 106 process prejudices and unduly
burdens the free exercise of our religion, and our other fundamental legal, constitutional, and
human rights. For example, throughout this extended time period since the formal initiation of
the Section 106 consultation process, pre-mining activities and operations have been permitted
within the proposed project area and have been ongoing for many, many months without full and
proper pre-undertaking compliance with NHPA Section 106.

2 See, “Est. FEIS NOA in Federal Register 12/2020.” Tonto National Forest Schedule of Proposed Actions (April
2020 through June 2020), Resolution Copper Project and Land Exchange EIS.

https://www.fs.fed us/sopa/components/reports/sopa-110312-2020-04.pdf
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Re: NHPA compliance
July 9, 2020
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It is necessary to complete the Section 106 process in a reasonable time in advance of
completing the FEIS which, pursuant to the National Environmental Policy Act (“NEPA”) and its
implementing regulations, must integrate and adequately communicate an understanding of the
content, proceedings, conclusions and implications of the Section 106 process—and the expressed
terms of the PA—in regard to NEPA-compliant management of the cultural resources involved
and affected.

Since time is now of the essence, we have little choice but to request prompt production
and implementation of a final PA within thirty (30) days of this letter.

We also request pursuant to 36 C.F.R. § 800.9(a), that the ACHP—as the special agency
charged by Congress in the NHPA with federal agency compliance oversight responsibility—
conduct a review and report on USFS Section 106 compliance in this proposed undertaking. That
review should not further delay the USFS’ production of the PA for signature, but rather it should
stimulate the USFS to promptly comply with the law, produce the PA, and then implement it in a
meaningful and timely manner, without further prejudice to our tribal members and the other
interested and affected Indian tribes.

As we say in our Apache language, Ahi’yi’¢ (thank you) for your prompt attention to our
requests and assistance in this matter.

Sincerely,

SAN CARLOS APACHE TRIBE

oty o

Terry Rambler
Chairman

Cc:  Reid Nelson, Director, ACHP Office of Federal Agency Programs, rnelson@achp.gov
Kathryn Leonard, Arizona State Historic Preservation Officer, kleonard(@azstateparks.gov.
U.S. Representative Raul M. Grijalva
U.S. Representative Tom O’Halleran
U.S. Senator Bernie Sanders

Tao Etpison, Vice Chairman

San Carlos Council Members

Vernelda Grant, THPO

Dee Randall, Forest Manager, Forest Resources
A.B. Ritchie, AG

Chrono



July 21, 2020

The Honorable Terry Rambler
Chairman

San Carlos Apache Tribe

Post Office Box 0

Apache Gem Rd. Marker 2
San Carlos, AZ 85550

Ref:  Resolution Copper Mining Project and Southeast Arizona Land Exchange
Tonto National Forest, Penal County, Arizona
ACHP Project Number: 012344

Dear Chairman Rambler:

Thank you for your July 9, 2020, letter concerning the U.S. Forest Service’s (USFS) on-going Section

106 consultation under the National Historic Preservation Act for Resolution Copper Mine and Southeast
Arizona Land Exchange at the Tonto National Forest. In your letter, the San Carlos Apache Tribe requests
the Advisory Council on Historic Preservation’s (ACHP) assistance in moving forward the consultation to
ensure the execution of a programmatic agreement (PA) for the undertaking. Additionally, the San Carlos
Apache Tribe requests the ACHP “review and report” on whether the USFS has complied with the
Section 106 regulations for this undertaking.

The ACHP appreciates the San Carlos Apache Tribe’s desire to see the Section 106 process completed in
a reasonable time and prior to the issuance of the Final Environmental Impact Statement. In addition, we
share the San Carlos Apache Tribe’s frustration in the delays and challenges that have hampered this
consultation to date. However, the production and execution of a final agreement within the thirty-day
timeframe that you have requested lies in the hands of the USFS, not the ACHP. The USFS, as lead
Federal agency, is responsible for fulfilling the requirements of Section 106 process, including the
development of the PA. The ACHP cannot mandate a time requirement for completion of this task.

Based on conversations between my staff and the USFS, following your letter, it is our understanding that
the release of a revised agreement by USFS to all consulting parties is imminent. We expect this revised
agreement to incorporate comments received during and following the meetings on December of 2019. In
recognition of the constraints placed on this consultation, we have encouraged the USFS to provide a
framework and schedule for how it intends to conclude the Section 106 process and finalizing the
agreement, including milestones for responding to comments, coordinating any future consultation, and
managing signature process. I encourage your office, as well as the other consulting parties, to continue to
provide comments to the USFS on this revised document. If the USFS moves expeditiously, we believe
consultation can still conclude with execution of the PA soon thereafter.

As to your second request, I am glad to direct our Office of Federal Agency Programs (OFAP) to
undertake a review, pursuant to 36 C.F.R. § 800.9(a), of the USFS efforts to comply with Section 106 for
this undertaking. I do not foresee this effort hindering the ACHP’s continued participation in the ongoing

ADVISORY COUNCIL ON HISTORIC PRESERVATION
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consultation nor the development of a final agreement document. Conversely, such a review will better
inform both the ongoing consultation as well as assist the USFS in avoiding the systemic problems that
have hindered this consultation for future undertakings. To help initiate this effort, I invite you and your
staff to provide input to the OFAP on specific areas where you believe the USFS has not met its Section
106 responsibilities for this undertaking in order to focus our review. Mr. Reid Nelson, Director of OFAP,
will initiate these conversations on the ACHP’s behalf. Following such discussions, we will begin our
review.

The ACHP appreciates your raising these concerns, and is committed to working with you and the other
consulting parties to ensure the USFS complies with its Section 106 responsibilities and concludes this
PA as soon as possible. I am available to discuss the matters raised in this letter with you if you would
like. Please do not hesitate to contact me at 202-517-0191 or at jfowler@achp.gov at any time.

Sincerely,

Yoo,

John M. Fowler
Executive Director

Cc: Vernelda Grant, Tribal Historic Preservation Officer
Kathryn Leonard, Arizona State Historic Preservation Officer
U.S. Representative Ratl M. Grijalva

U.S. Representative Tom O'Halleran

U.S. Senator Bernie Sanders

Sandy Watts, Acting Southwestern Region, Regional Forester
Neal Bosworth, Tonto National Forest Supervisor
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Dear Attorney General Ritchie:

On Sept 28, 2018, the Tonto National Forest initiated consultation on the Programmatic
Agreement (PA) for Resolution Copper Mine compliance with the National Historic Preservation
Act (NHPA). Since that time, we have shared several draft versions that Forest staff has been
revising to incorporate and accommodate the concerns and recommendations provided by tribes.

I would like to offer you a final opportunity to review the Programmatic Agreement. The
external drive included with this letter contains the draft final of the Resolution Copper Mine
Project Programmatic Agreement (PA) and accompanying appendices.

The purpose of the PA between the Tonto National Forest, the Arizona SHPO, the Advisory
Council on Historic Preservation, and other signatories is to ensure the Forest is meeting its
obligations under the National Historic Preservation Act (NHPA) and the National Defense
Authorization Act for FY2015 (Section 3003 PL 113-291). PAs are legally binding documents
that commit the signatories to conduct the actions outlined therein. This final draft is the result
of comments gathered during numerous meetings with tribes, cooperators, consulting parties and
the public over the past two years.

Key changes from PA version 7 include the following:

¢ The Salt River Project has been added as a Signatory.

* Stipulations in IX Measures to Resolve Adverse Effects, have been greatly expanded to
include descriptions of the four compensatory funds to support Emory oak restoration, a
tribal monitoring program, a youth engagement program, and community development.

¢ A windshield survey for Top-of-the-World historic buildings was added.

e The historic facilities evaluations for Globe and Miami historic districts were updated.

® The project APE has been better-defined and the map of the APE in the appendix has
been updated to include the 404 mitigation sites.
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e A decision was made to complete separate NAGPRA Plans of Action (PoA): one to
address the activities listed in the Oak Flat Historic Preservation Treatment Plan (HPTP);
and a second that will be developed for the HPTPs for the remainder of the GPO area as
it is developed (the PoA originally located in Appendix D has been removed from the PA
and will be appended to the Oak Flat HPTP).

Please provide all comments on the draft using the comment matrix included with the PA
documents. Comments on this draft final PA are due by end of business on Friday, September 4,
2020.

As I stated in my last letter, I want to acknowledge the tribe is currently fighting the pandemic
and has limited capacity to engage consultation. I intend to be flexible with how and when we
communicate as well as how we provide the information the Forest has an obligation to share

with you regarding this project. Please let us know if there are specific ways we can meet this

intent.

I appreciate your reviewing these documents to ensure that the Forest has been responsive to
your concerns. It is important to me that the Forest is doing everything we can to record and
accommodate requests heard through government-to-government consultation. If you have any
questions or would like to request a formal meeting, please contact Nanebah Lyndon, at
602-621-3507 or nanebah.nezlyndon @usda.gov.

Sincerely,
THOMAS el sgvedty
TORRES  Date 22007z

FOR: NEIL BOSWORTH
Forest Supervisor
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PROGRAMMATIC AGREEMENT

AMONG THE
USDA FOREST SERVICE TONTO NATIONAL FOREST,
ARIZONA STATE HISTORIC PRESERVATION OFFICER,
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
REGARDING
COMPLIANCE WITH THE NATIONAL HISTORIC PRESERVATION ACT
ON THE RESOLUTION COPPER PROJECT
AND SOUTHEAST ARIZONA LAND EXCHANGE
NEAR SUPERIOR, ARIZONA

PREAMBLE

The U.S. Department of Agriculture (USDA) Forest Service (Forest Service) Tonto National Forest
(TNF) would like to acknowledge the continued opposition to the Resolution Copper Project by Indian
Tribes (Tribes). The purpose of this preamble is to clearly articulate the opposition to the project, which
has been communicated to the Forest Service by the Tribes. The Forest Service has consulted with and is
continuing to consult with the Fort McDowell Yavapai Nation, the Gila River Indian Community, the
Hopi Tribe, the Mescalero Apache Tribe, the Pueblo of Zuni, the Salt River Pima-Maricopa Indian
Community, the San Carlos Apache Tribe, the Tonto Apache Tribe, the White Mountain Apache Tribe,
the Yavapai-Apache Nation, and the Yavapai-Prescott Indian Tribe. Participation in consultation has
varied per individual tribe. The Gila River Indian Community, Hopi Tribe, Pueblo of Zuni, Salt River
Pima-Maricopa Indian Community, White Mountain Apache Tribe, Yavapai-Apache Nation, Tonto
Apache Tribe, and Mescalero Apache Tribe have engaged regularly and meaningfully in consultation
with the Forest Service and have provided substantial input into individual projects. The Fort McDowell
Yavapai Nation and Yavapai-Prescott Indian Tribe provided substantial input to the ethnohistoric study
and have attended several field visits and formal meetings. The San Carlos Apache Tribe has provided
substantial project-level input including partnering with the TNF to list Oak Flat on the National Register
of Historic Places and discussed a potential Memorandum of Understanding (MOU) between the San
Carlos Apache Tribe and the Forest Service for this project. The MOU has not been executed.

With the recent inclusion of U.S. Department of the Interior Bureau of Land Management (BLM) lands in
the analyses for the Resolution Copper Project Environmental Impact Statement (EIS), additional Tribes
that do not typically consult with the Forest Service but regularly consult with the BLM in southern
Arizona were sent letters on December 12, 2018, regarding an alternative on BLM land (the Peg Leg
Alternative). These Tribes are the Ak-Chin Indian Community, Fort Sill Apache Tribe, Pascua Yaqui
Indian Tribe, and the Tohono O’odham Nation. The Forest Service, in coordination with the BLM, will
continued to engage these Indian Tribes in consultation on the undertaking along with other previously
identified Indian Tribes, consistent with their preferences.

Furthermore, representatives of the Hopi Tribe, the Mescalero Apache Tribe, the Pueblo of Zuni, the

San Carlos Apache Tribe, the Tonto Apache Tribe, and the White Mountain Apache Tribe have crafted
the following statement: The Tribes have had the opportunity to be active in the consultation, review, and
comment processes of the project and it has been made clear to the Forest Service that no Tribe supports
the desecration/destruction of ancestral places where ancestors have lived, as these are considered alive
and sacred. It is a tribal cultural imperative that these places should not be disturbed for any reason.

For tribal members, continued access to the land and all its resources is necessary for their culture and
they have expressed that access should be accommodated for present and future generations. Tribal
members have communicated that participation in the design of this destructive activity has caused
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considerable emotional stress and brings direct harm to the traditional way of life to Tribes, however,
it is still deemed necessary to ensure ancestral homes and ancestors receive the most thoughtful and
respectful treatment possible.

1. WHEREAS, Resolution Copper Mining, LLC (Resolution Copper), proposes to conduct mining
operations on land administered by the U.S. Department of Agriculture (USDA) Forest Service (Forest
Service) Tonto National Forest (TNF), land administered by the Arizona State Land Department (ASLD),
and private land near Superior, Pinal County, Arizona, based on a General Plan of Operations (GPO); and

2. WHEREAS, the GPO details Resolution Copper’s proposed mining operations as consisting of five
locations: East Plant Site, West Plant Site, Magma Arizona Railroad Company (MARRCO) corridor,
filter plant and loadout facility, and tailings storage facility, with associated pipeline and/or power line
corridors, with the five locations presented in the GPO estimated to disturb a total of 3,846 acres of TNF,
ASLD, and private land within a 14,950-acre project area (See Figure A.1 in Appendix A); and

3. WHEREAS, the GPO includes the mining and processing (concentrator and filter plant/rail loadout)
operations, transportation corridors for conveying concentrate and tailings, utility corridors, and a tailings
facility as described in the draft EIS; and

4. WHEREAS, the Forest Service and Resolution Copper have developed alternatives for comparative
analysis and compliance with the National Environmental Policy Act (NEPA, 42 United States Code
[U.S.C.]4321 et seq.) that involve lands and surface resources administered by the U.S. Department of
the Interior Bureau of Land Management (BLM) Tucson Field Office, TNF, ASLD, or lands held as
private property; and

5. WHEREAS, on December 12, 2014, Congress passed the Southeast Arizona Land Exchange and
Conservation Act (Section 3003 of Public Law 113-291), which authorizes a land exchange between the
U.S. government (U.S. Department of Agriculture and U.S. Department of the Interior) and Resolution
Copper. Under the exchange, Resolution Copper will receive 2,422 acres of land known as the Oak Flat
Federal Parcel (Selected Lands) managed by the Forest Service in exchange for 5,376 acres of private
land (Offered Lands) owned by Resolution Copper, in a total of eight parcels. (Lands going to the Forest
Service consist of: Apache Leap South End Parcel (142 acres) near Superior in Pinal County; Tangle
Creek Parcel (148 acres) in Yavapai County; Turkey Creek Parcel (147 acres) in Gila County; Cave
Creek Parcel (149 acres) near Cave Creek in Maricopa County; and East Clear Creek Parcel (640 acres)
near Payson in Coconino County; lands going to the BLM consist of: Lower San Pedro River Parcel
(3,050 acres) near Mammoth in Pinal County; Appleton Ranch Parcel (940 acres) near Elgin in Santa
Cruz County; and Dripping Springs Parcel (160 acres) near Kearny in Gila and Pinal Counties); and

6. WHEREAS, the overall Resolution Copper Project encompasses 38,446 acres and multiple land
jurisdictions as shown on Figure A.1 in Appendix A, and consists of the Selected Lands leaving the
jurisdiction of the Federal Government (2,422 acres) per Section 3003 of Public Law 113-291, and the
project components and all alternatives associated with the Resolution Copper GPO (36,865 acres not
including those also within the land exchange); and

7. WHEREAS, both the land exchange mandated by the Southeast Arizona Land Exchange and
Conservation Act and the implementation of the GPO submitted by Resolution Copper constitute a
Federal undertaking (Undertaking) as defined by 36 Code of Federal Regulations (CFR) 800.16(y) which
requires compliance with Section 106 of the National Historic Preservation Act (NHPA; 54 U.S.C.
306108), and the Southeast Arizona Land Exchange and Conservation Act (Section 3003 of Public Law
113-291) mandates that impacts to cultural and archaeological resources are assessed under NEPA per
Section 3003(c)(9)(C); and
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8. WHEREAS, on August 9, 2019, the Forest Service identified the tailings alternative location known as
Skunk Camp as the agency preferred alternative; and

9. WHEREAS, the Forest Service has determined due to the scale and complexity of the Undertaking,
that it will develop this Programmatic Agreement (Agreement), pursuant to 36 CFR 800.14(b)(1), to
address further identification requirements and resolution of adverse effects; and

10. WHEREAS, the Forest Service is the Federal lead agency for the Section 106 compliance process as
mandated by the Southeast Arizona Land Exchange and Conservation Act (Section 3003 of Public Law
113-291); and

11. WHEREAS, the area of potential effects (APE) consists of a 6-mile buffer around the project
footprint (including the tailings facility alternatives) and the Oak Flat Federal Parcel, including where the
buffer has been extended outward to 7 miles to the east to include the community of Top-of-the-World
and up to 9 miles southeast to incorporate additional historic mining areas, as well as the historic districts
of Globe and Miami, and the compensatory mitigation lands required by the U.S. Army Corps of
Engineers Clean Water Act Section 404 permit which is designed 